Introduction
Now in its seventh year of publication, this latest volume of the UK Supreme Court Yearbook (`the Yearbook') reviews the jurisprudence of the UK Supreme Court (`the Court') in the 2015-16 legal year. As in previous years, the Court's caseload during this time has been broad and highly varied and significant discussion of many of the issues raised before it during the past twelve months can be found in the pages that follow. One interesting institutional aspect of the Court that continues to emerge in the disposition of its caseload is the determination of the size of the panel that will constitute the Court for the authoritative disposition of its caseload and the selection of Justices to comprise any such panels.
On 8 November 2016, the Court announced that it had granted permission to appeal in R (Miller and Dos Santos) v Secretary of State for Exiting the
European Union (`Miller'), 1 a case now popularly known (even by the Court) as`the Article 50 case' or`the Brexit case' in which the Court will determine an appeal by the Government from the Divisional Court that notice under Article 50 of the Lisbon Treaty of the UK's intention to leave the European Union cannot be given by the Prime Minister without the agreement of the UK Parliament. 2 On any view, the Article 50 case raises a series of fascinating substantive questions, many of which will be considered in detail in our next volume.
In this volume, Lord Millett offers readers a preview of that important case by analysing what he believes is the`real question' in the appeal, which will be heard by the Court on 5-8 December 2016. 3 This Introduction focuses, at least initially, on the decision of the Court to hear the appeal in Miller en banc before all 11 of its current full-time Justices, the first time that it has chosen to take such a step. The Court is somewhat unusual in the common law world in not sitting en banc as a matter of course; as observed earlier, Miller will be the first occasion in which the Court will do so in what will be eight years of its operation. 4 The Court is also unusual in the selection of Justices to comprise its panels in that it occasionally invites persons who are not full-time Justices of the Court, including retired Justices, to sit on panels as an ad hoc Justice to constitute the Court in the disposition of its caseload. 5 As a result of these anomalies and the increased attention paid by the Court to the importance of its panel sizes , this Introduction considers the procedures which govern the process of panel selection in the UK Supreme Court before then going on to formally introduce the specific contents contained within this volume. Two key questions frame our analysis and observations: first, how is it (ordinarily) decided which of the Justices will sit on a given case; and second, how is it decided in what size panel this will be?
2 Which Justices Sit on Which Cases?
There is presently minimal information in the public domain concerning how it is decided which Justices will sit on a case before the Court. No reference to this issue is, for example, to be found on the Court's website or in its rules of procedure, nor was such guidance (at least publicly) available 3 Lord Millett,`Prerogative Power and Article 50 of the Lisbon Treaty ' (2016) Nonetheless, some overarching selection conventions are evident from the general practice of the Court, including: that at least one of the Scottish Justices will sit on appeals from Scotland; that the Northern Irish Justice will sit on appeals from Northern Ireland; 7 that Justices do not sit on cases which they heard when in the Court of Appeal; and that Justices do not sit on panels hearing appeals from cases previously decided by a close family member -e.g. Lord Mance does not sit on cases heard by his wife, Lady Justice Arden. It would also seem to be the case that Justices with specialisms in certain fields of law will sit on panels raising issues in those fields and that they may often subsequently take a lead role in writing the relevant judgment in such cases. 8 Even observing those apparent conventions from the general practice of the Court however, their day-to-day application remains somewhat of a mystery, even to those persons who are otherwise well-versed in the Court's internal operational workings. The composition of the Appellate Committees was, in practice, largely in the hands of the Principal Clerk to the Judicial Office, who oversaw the drawing up of the proposed panels 6 be pre-determined simply by looking at the identity of the specific Justices responsible for hearing it.
12 As Professor Brice Dickson has noted in this regard:
The judges are […] very much constrained by the specific facts of the appeals in question, and sometimes by concessions which have been made by the parties' lawyers. In addition, judges can be persuaded to change their initial opinion on a case by the force of the arguments put to them by barristers representing the opposing point of view, or the view of an intervener. As Alan Paterson has so ably demonstrated, judges may also change one another's minds during their post-hearing deliberations.
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Despite this, the cases which come before the Court are often capable of being decided in a number of different ways, each of which will represent an entirely plausible solution to the matter at hand. Likewise, such cases may require the Justices to pass judgment on the merits of competing claims concerning matters of public policy and/or the lawfulness of controversial State actions. Legitimate minds may well (and frequently do) differ over the reasoning and result of the many complex cases before the Court. Nicklinson remains a sombre example in which a panel of nine Justices of the Court diverged considerably on whether the Court had the power to declare that the statutory law prohibiting assisted suicide was incompatible with the European Convention on Human Rights (`ECHR') and, if so, whether it ought to do so.
14 One cannot help but wonder whether the substitution of one of the Justices in a narrow majority in such a controversial case with another Justice not hearing the case, would have made a difference to the result. As Professor Erika Rackley has observed,`once we accept that who the judge is matters, then it matters who our judges are.' For this reason, it not only matters who is appointed to become a Justice of the Court, as recent efforts to enhance the diversity in judicial officers, together with heightened attention paid to improving the selection process generally evidence, 16 but it also mattes, after appointment, which Justices will be selected to determine which cases and how it is decided which of the Justices will sit in any given case. This also correlates with the increasing development of a body of academic evidence concerning the identification of general trends amongst the different Justices in regards their openness to engaging in acts of judicial law-making. As Professor Brice Dickson explains in this volume:
[o]f the 12 Justices sitting in the Court (at the time of writing, the membership is the same today as it was then), six could be said to be relatively restrained in their approach to judicial law-making (Lord Sumption, Lord Clarke, Lord Hughes, Lord Toulson, Lord Reed and Lord Hodge), four others appeared more willing to develop the law but still hesitated to do so (Lord Neuberger, Lord Mance, Lord Wilson and Lord Carnwath), and only the two remaining Justices could be said to be very supportive of judicial activism (Lord Kerr and Lady Hale).
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Taken together, these points suggest that it may well be impossible to conclusively say that a given case may not`have been different if a differently composed panel had sat'. 18 Indeed, whether or not one personally accepts this as a justified concern, it appears that many of the actors within the Court itself are at least alive to it as a possibility. As Professor Darbyshire thus explains,`this point remains so well-accepted [by the Court] that it was even mentioned by a personal assistant (not a judicial assistant) to one of the Justices while she was showing my students around the Court in 2014'. 19 Furthermore, the notion that a bigger bench exudes more authority is supported by contemporary evidence of judicial panel selection in the Court and, in particular, its decision to hear the appeal in Miller before all of 11 its current full-time Justices (en banc as it were). 20 observes in this volume that one of the reasons for larger panels constituting the Court is`the greater authority it gives to a decision, the greater the number of justices who agree upon it.' 21 At the very least, this indicates that the rules, which shape the selection process for determining the Court's panels, should be made generally available so as to provide additional clarity as to how this process works in practice. This would enable greater public scrutiny of the rules and would serve to ensure that judicial transparency is enhanced as a consequence.
3 What Size Panel Sits in Each Case?
The second issue considered herein concerns how the size of the panel in which the Court is to sit in each case is determined. In light of the discussion above, it might be thought desirable for the Court to always (or at least more frequently) sit en banc and thus to mirror the practice of other final appellate Courts including the US Supreme Court. Indeed, this proposal was suggested as long ago as 1972 by Louis Blom-Cooper QC, Professor Brice Dickson and Professor Gavin Drewry and also appears to be favoured by at least some of the Justices themselves. 22 As one member of the Court thus explained in an interview with Professor Darbyshire published in 2011, [i]n a perfect world, [...] we would probably reduce the whole court to nine and then always sit as the whole court.'
23 Despite this, the Court routinely sits in a`basic' panel of 5 Justices and only convenes larger panels of 7 or 9 (or 11 as in Miller) when it considers this necessary on a case-by-case basis. Conversely, the Court shrinks its panel size to say, three Justices, in relatively straightforward matters in which it is not being asked to decide major questions of law, but rather a question that is of importance to the parties alone (e.g. applications for permission to appeal to the Court).
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The decision as to panel size is made initially by the Registrar, albeit this is again subject to final approval from both the President and Deputy President of the Court. 25 In making this decision, a set of guidelines are used which, since 2010, have been available on the Court's website. 26 The guidelines provide that the Court will be more likely to sit in larger Panels if:
(a) The Court is being asked to depart, or may decide to depart from a previous decision.
(b) A case is considered to be of high constitutional importance.
(c) A case is considered to be of great public importance.
(d) A case where a conflict between decisions in the House of Lords, Judicial Committee of the Privy Council and/or the Supreme Court has to be reconciled.
(e) A case raises an important point in relation to the European Convention on Human Rights.
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The reasons behind these criteria appear to be two-fold. First, it appears that it is felt by the Court to be desirable for its most complex, important and controversial cases to receive consideration from a greater number of Justices so as to ensure that the legal issues raised therein are fully probed and tested in Court and during deliberations among the Justices afterwards (curia advisari vult). Thus, in Patel v Mirza, 28 it is understandable that the Court would want to convene a panel of nine of its Justices in an attempt to settle the law of illegality, which has vexed the Court in recent years. 29 Unfortunately, however, a larger panel size may only serve to entrench the division and instability in the law, if a larger plurality of Justices disagree on the essential reasoning for the disposition of an appeal, as the Court did in Patel v Mirza with a 5:4 split, even if concurring as to the outcome. Whilst unanimity is to be welcomed in the disposition of appeals, latent difficulties may emerge in the future application of the law if the waters remain muddied as to the flow of the common law in the essential reasoning that is deployed to determine the outcome of such cases. 26 Secondly, however, as Professor Darbyshire has explained, if`we accept the argument that two separate groups of five judges may differ in their treatment of any case, then it follows that they should sit in sevens or nines as often as possible'. 30 A fortiori the Court ought to be comprised of the largest size possible in the most serious, controversial and/or complex cases, so as to avoid speculation that the size or composition of the panel constituting the Court had a bearing on the outcome of the case or that a different panel of Justices may have decided the case in a different way or for different reasons. 31 Such considerations would seem to raise engineering faults in the very design of the common law tradition or, perhaps worse, concerns for the rule of law in a lack of transparency in the administration of justice at the highest level of judicial decision-making.
In practice, however, it is not clear that these criteria are always applied consistently. This is illustrated by contrasting the approach of the Court in two of the most important and interesting cases which it decided during the 2015-16 legal year, namely R v Jogee and Ruddock v The Queen (`Jogee and Ruddock') 32 
and Keyu v Secretary of State for Foreign and Commonwealth Affairs (`Keyu'),
33 both of which are considered in detail in the articles which follow later in this volume. 34 In Jogee and Ruddock, for example, the Court sat as a`basic' panel of 5 Justices, albeit this did include the President, the Deputy President, the Lord Chief Justice of England and Wales and two Justices of the Court with extensive subject matter specialisms in the issue under review. 35 In its decision, however, the Court abolished an entire species of criminal responsibility, namely`parasitic accessorial liability' (`PAL') and overruled`30 years of jurisprudence, including a number of authorities from high authority' 36 As to the argument that even if the court is satisfied that the law took a wrong turn, any correction should now be left to Parliament, the doctrine of secondary liability is a common law doctrine (put into statutory form in section 8 of the [Accessories and Abettors Act 1861]) and, if it has been unduly widened by the courts, it is proper for the courts to correct the error.
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Furthermore, it appears that the impetus for such an outcome had in fact come directly from the Court itself. As Julian Knowles QC, lead counsel for Mr Ruddock in the case, has noted in this volume:
Leave to appeal was granted in both cases in early March 2015.
When the Appellants' solicitors received the Court's orders granting leave they also received a letter indicating that there was to be a joint hearing of both appeals by the Supreme Court and the Privy Council. The letter said:
The second certified question in Jogee and the grounds raise issues beyond the suggested distinction between foresight of possibility and foresight of`real probability'. The Court will accordingly wish to hear argument upon the foundations of secondary liability for offences of violence and to examine the cases from Hui Chi- It would not be appropriate for a five-Justice panel of this court to accept, or indeed to reject, this argument, which potentially has implications which are profound in constitutional terms and very wide in applicable scope. Accordingly, if a proportionality challenge to the refusal to hold an inquiry would succeed, then it would be necessary to have this appeal (or at any rate this aspect of this appeal) reargued before a panel of nine Justices. 46 Such a ruling is surprising, not least because of the Court's ability to set its own Panel sizes. More particularly, the Court had recently indicated its support for precisely such a development in Pham v Secretary of State for the Home Department, 47 a case which was itself heard by a panel of 7 Justices. As Jake Rylatt and Joseph Tomlinson have pointed out in an insightful post on the UK Constitutional Law Blog,`it is apparent that nine Justices could have been allocated to Keyu, on the basis of its profound constitutional implications, to paraphrase Lord Neuberger. It is less apparent why this was not the case.' 48 The depth of this quandary may be further plumbed if one also contrasts the approach of the Court in Keyu on this issue with the far less restrictive approach to overruling longstanding and significant past judicial authorities taken by the Court in Jogee and Ruddock, in which a similar panel of 5 Justices so strongly asserted its own ability to change a fundamental aspect of the criminal law in both England and Wales (via the UK Supreme Court side of the decision) and in Jamaica (via the Privy Council side of the decision), with the concomitant effect that such a historic ruling has on a number of States around the world. 49 In any event, while it is not uncommon for the Court to seek to rehear a case before a larger panel if the case under review is considered more complex than was originally thought after its initial hearings have been completed, 50 a move which is not itself necessarily problematic, the implication that it would be improper for the Court not to do so before making a significant legal development is itself also surprising in so far as it appears to suggest that a legal distinction exists between the value of decisions made by panels of the Court of differing sizes. While it is clearly beyond the scope of a mere introductory piece such as that contained herein to draw firm conclusions on this issue, this undoubtedly marks a novel development in the jurisprudence of the Court concerning the value of its own judgments. As a consequence, it will be interesting to see how this idea is developed in future cases and in particular, whether it is referred to by the Court in its judgment handed down following the completion of oral argument in Part IV then provides a pithy overview to each and every case decided by the Court during the 2015-16 legal year through the medium of 18`overviews' that analyse the contributions made by the Court in the relevant subject areas. Many of these pieces are written by the same advocates who were responsible for arguing those cases before the Court, making them the ideal persons to provide a clear insight into the decisions reached by the Court on each occasion and to elucidate the significant contributions made by the Court in each field of law.
The Yearbook is finally completed in Part V by a selection of Appendices. These contain detail concerning the composition of the Court, including ad hoc Justices who sat on panels constituting the Court, a presentation of key statistical information concerning the work of the Court, and an index detailing the pages on which each case is cited so as to facilitate ease of reference and use for our readers. We hope that this information, which includes voting patterns within the Court, will appeal to those interested in gaining further insights into the work of the UK's top court and in comparing it to other judicial institutions both domestically and internationally.
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